STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JERROD KEI TH ZELANKA,
Petitioner,
VS. Case No.: 05-1910

DEPARTMENT OF FI NANCI AL SERVI CES,

Respondent .

N S SN N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing in this case was
conducted by Fl orence Snyder Rivas, the duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings, via video teleconference at sites in Tall ahassee and
Fort Lauderdal e, Florida on Septenber 23, 2005, and COctober 19,
2005.

APPEARANCES

For Petitioner: James Curran, Esquire
633 Sout heast Third Avenue, Suite 201
Fort Lauderdal e, Florida 33301

For Respondent: Mchael T. Ruff, Esquire
Departnment of Financial Services
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

Whet her Petitioner's request for reinstatenent of his

suspended i nsurance |icense should be granted.



PRELI M NARY STATEMENT

By Notice of Denial dated April 19, 2005, the Departnent of
Fi nanci al Services (Departnent), advised the Petitioner, Jerrod
Keith Zel anka (Petitioner), that his application for
reinstatenent of his general lines (2-20) |icense was deni ed.
The deni al was based upon all egations of m sconduct in
connection with an insurance transaction by the Petitioner while
he was a |icensed agent. These allegations were not the subject
of the Petitioner's previous adm nistrative action. The
al l egations centered around a conpl ai nt nade by Mark Feehan
(Feehan), the owner and operator of JTS Wodworking (JTS), a
cabi netry busi ness and |long-terminsurance client of Petitioner.
The conpl ai nt agai nst Petitioner concerned Feehan's unsuccessful
effort to secure fire insurance for JTS in May of 2004. The
conplaint essentially was that the Petitioner collected funds
and an application for insurance from Feehan, but did not
forward the funds to the insurance conpany, resulting in
Feehan’ s not having coverage when he needed to make a cl aim
following a fire. Petitioner tinely asserted his right to an
adm ni strative hearing.

The identity of witnesses, exhibits, and attendant rulings
are contained in the two-volune transcript of the hearing, which

vol unmes were filed on October 10, 2005, and Novenber 8, 2005,



respectively. The parties tinmely filed proposed reconmended
orders whi ch have been carefully consi dered.

References to statutes are to the Florida Statutes (2004)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence adduced at the
final hearing and the entire record in this proceeding, the
followi ng findings of fact are nade:

1. The Departnent is the agency of the State of Florida
vested with the statutory authority to regul ate the business of
i nsurance, including the licensing of insurance agents, and to
adm ni ster the disciplinary provisions of Chapter 626, Florida
St at utes.

2. Petitioner is, and at all material tinmes was, |icensed
in Florida as an insurance agent and subject to the Departnent's
regul atory jurisdiction. Petitioner's |icense was suspended on
or about July 16, 2004.

3. Petitioner's license suspension arises froma
Septenber 11, 2003, Final Order in Departnent case nunber 65103-
03-AG (Final Order) issued against the Petitioner. The Fina
Order determ ned that the Petitioner was guilty of violating
Sections 626.651(1), 626.611(7), 626.611(9), and 626.611(10),
Florida Statutes, and suspended his license and eligibility for

licensure for a period of nine nonths.



4. Petitioner exercised his right to judicial review of
the Final Oder. 1In due course, the Final Oder was affirned,

per curiam by the Florida Fourth District Court of Appeal. The

suspension of Petitioner's license pursuant to the Final Oder
becane effective with the issuance of an Order Term nating a
Stay of Final Order entered on July 27, 2004 (the Order

Term nating Stay). The Order Termi nating Stay provided that
Petitioner's license and eligibility for |licensure would be

pl aced on suspension for a period of nine nonths, comencing
July 16, 2004. The Order Term nating Stay of Final Oder also
stated that:

Pursuant to Section 626.641(4), Florida
Statutes, during the period of suspension

t he Respondent shall not engage in or
attenpt or profess to engage in any
transaction or business for which a license
or appointnent is required under the

| nsurance Code or directly or indirectly,
own, control, or be enployed in any manner
by any insurance agent or agency or adjuster
or adjusting firm Pursuant to Section

626. 641(1), Florida Statutes, Respondent's
Iicensure shall not be reinstated except
upon request for such reinstatenent, and the
Respondent shall not engage in the
transaction of insurance until his |license
is reinstated. The Departnent shall not
grant such reinstatenent if it finds that

t he circunstance or circunstances for which
the |license(s) was suspended still exist or
are likely to recur.

5. Petitioner properly requested reinstatenment of his

license effective April 16, 2005. The Request for Reinstatenent



of Suspended License/ New I D Li cense Request formrequires
acknow edgnent by the individual seeking reinstatenent that:

the circunstances which led to the

suspension of ny license(s) no | onger exist

and are not likely to recur . . . |

understand that ny request for reinstatenent

in no way guarantees that ny |license(s) wll

be reinstated.

6. At all tinmes material to this case, Petitioner was
enpl oyed by Anmerican Professional | nsurance, also known as Anpro
(Ampro). More specifically, at all tines relevant to the
al | egations nade by the Departnent in its Notice of Denial,
Petitioner was an enpl oyee, director, and sharehol der of Anpro.

7. Feehan, as previously noted, is the owner and operator
of JTS, a cabinetry business. Feehan had been an insurance
client of Anmpro from 1999-2004 and had experienced no probl ens
in the relationship. The business relationship between Feehan
and Petitioner ended following a fire at JTS on July 29, 2004,
when Feehan | earned that there was no insurance coverage for the
fire. Feehan filed a conplaint with the Departnent, which
conplaint was investigated and thereafter fornmed the primry
basis for the Notice of Denial.

8. On or about May 4, 2004, Feehan executed a form
provi ded by Petitioner for the purpose of renew ng coverage for

JTS for general liability as well as for the building that JTS

occupied at 75 Northwest 18th Avenue (JTS building). Feehan



paid for this insurance by check in the anmount of $3, 850. 00.
The check was nmade out to Anpro and was deposited into the
payrol |l account of Anpro. At all times material to this case,
Petitioner has exclusive signature authority for this account.
Feehan knew t he check he had issued had been negoti at ed and
bel i eved he had insurance for JTS through Anpro.

9. Feehan never received a copy of any insurance policy
for JTS, nor was Feehan provided any type of identification of
the policy nunber. Feehan was instead provided by Petitioner
with certificates of liability insurance which identified the
Nautilus Insurance Conpany (Nautilus) as the insurer.
Petitioner partially conpleted the certificates, omtting any
specific policy nunber. Petitioner signed the inconplete
certificates and provided themto Feehan. Feehan required the
certificates to show its contractors that JTS had general
liability insurance.

10. On July 29, 2004, a fire occurred at JTS building.
Feehan attenpted to make a claim By this time, Petitioner's
suspensi on had taken effect. Feehan nade several unavailing
efforts to contact Petitioner. Feehan eventually accepted the
services of a freelance adjuster who was on the scene at the
fire (the freelance adjuster). The freelance adjuster inforned
Feehan that JTS did not have any insurance coverage in place.

Nevert hel ess, on his own initiative, Feehan then tried to



contact the Continental |nsurance Conpany (Continental) directly
and file a claim Feehan decided to contact Continental because
Feehan had seen Continental's name on several of the docunents
provided to JTS from Anpro. Continental also inforned Feehan
that JTS had no insurance. As of October 19, 2005, Feehan had
yet to receive a full or partial refund of the $3,850.00 Feehan
had paid to Anmpro for insurance coverage for JTS

11. Steve Finver (Finver) is the President of Continental
Agency of Florida (CAF), a business which acts as an insurance
whol esal er and assists retail agents in placing insurance
coverage. Finver oversees the entire operations of CAF, which
i ncl ude Continental. Finver is an authorized representative of
Continental and has access to the records kept in the ordinary
course of business. Nautilus is anong the insurance carriers
that Finver works wth.

12. Finver had enjoyed a business relationship with the
Petitioner and Anpro which dated back a generation. The
relationship soured in the fall of 2003 over bad checks for
policies of insureds that Anpro wote to Continental. In
response, Finver inposed upon Petitioner a requirenent that
Anmpro nust henceforth pay by cashier's check or by finance
draft. The relationship between Continental and Petitioner and
Anmpro ended when Finver |earned that Petitioner had been

arrested for fraud sonetine in May of 2004, although Conti nental



woul d continue to honor any quotes al ready rendered to Anpro
clients.

13. Continental quoted an insurance policy for JTS for
Anpro in May of 2004. The quote was $3,226.76. A request to
bi nd was nmade by Anpro, but Continental never received paynent
for the quoted JTS policy, so a policy was never issued.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter and the parties to this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
Statutes (2005).

15. To prevail in this proceeding, Petitioner bears
the ultimte burden to establish by a preponderance of the
evidence that he is entitled to be reinstated to his

license. State Departnent of Banking and Fi nance, Division

of Securities and |Investor Protection v. Osborne Stern and

Conpany, 670 So. 2d 932, 933 (Fla. 1996). Petitioner has
failed to nmeet this burden. To the extent the Depart nent
is obliged to prove the material allegations set forth in
the Notice of Denial, it has done so by clear and
convi nci ng evi dence.

16. Section 626.611, Florida Statutes, provides in

pertinent part:



626. 611 G ounds for conpul sory refusal,
suspensi on, or revocation of agent's, title
agency's, solicitor's, adjuster's, custoner
representative's, service representative's,
managi ng general agent's, or clains
investigator's |license or appointnent.—Fhe
departnent shall deny an application for,
suspend, revoke, or refuse to renew or
continue the license or appointnent of any
applicant, agent, title agency, solicitor,
adj uster, customer representative, service
representative, nanagi ng general agent, or
clainms investigator, and it shall suspend or
revoke the eligibility to hold a Iicense or
appoi ntment of any such person, if it finds
that as to the applicant, |icensee, or

appoi ntee any one or nore of the foll ow ng
appl i cabl e grounds exi st:

* * *

(5 WIIful msrepresentation of any
i nsurance policy or annuity contract or
w Il ful deception with regard to any such
policy or contract, done either in person or
by any form of dissem nation of information
or adverti sing.

(7) Denonstrated |ack of fitness or
trustworthiness to engage in the business of
i nsur ance.

(8) Denonstrated | ack of reasonably
adequat e knowl edge and techni cal conpetence
to engage in the transactions authorized by
the |icense or appointnent.

(9) Fraudul ent or dishonest practices in
t he conduct of business under the |icense or
appoi nt ment .

(10) M sappropriation, conversion, or
unl awf ul w t hhol di ng of nobneys bel onging to
insurers or insureds or beneficiaries or to
ot hers and received in conduct of business
under the |icense or appointnent.



17. The grounds described in paragraphs (5) (7), (8), (9),
and (10) of Section 626.611, Florida Statutes, quoted
i mredi ately above, are all established by Petitioner's conduct
described in the Findings of Fact. Such conduct constitutes a
"W Il ful deception" with regard to a policy or contract within
t he neani ng of paragraph (5). Such conduct denonstrates a "l ack
of fitness or trustworthiness to engage in the business of
i nsurance” within the nmeani ng of paragraph (7). Such conduct
denonstrates a "l ack of reasonably adequate know edge and
techni cal conpetence” within the neaning of paragraph (8). Such
conduct constitutes "fraudul ent or dishonest practices in the
conduct of business under the license” within the meani ng of
paragraph (9). Finally, such conduct constitutes
"“m sappropriation, conversion, or unlawful w thhol ding of noneys
bel onging to insurers or insureds" received in the conduct of
busi ness under the license within the nmeani ng of paragraph (10).
Under these circunstances, Section 626.611, Florida Statutes,
requires that Petitioner's request for reinstatenent of his
| i cense be deni ed.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law, it is
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RECOMVENDED t hat t he Departnment of Financial Services enter
a final order denying Petitioner's request for reinstatenent of
hi s suspended i nsurance |icense.

DONE AND ENTERED this 15th day of Decenber, 2005, in

Tal | ahassee, Leon County, Florida.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 15th day of Decenber 2005.

COPI ES FURNI SHED,

Janes Curran, Esquire
633 Sout heast Third Avenue, Suite 201
Fort Lauderdale, Florida 33301

M chael T. Ruff, Esquire
Department of Financial Services
200 East Gai nes Street

Tal | ahassee, Florida 32399-0333

Honor abl e Tom Gal | agher

Chi ef Financial Oficer
Departnent of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300
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Mar k Casteel, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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